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INTRODUCTION 

This case presents a question of exceptional importance: is a company that 

provides a common-carrier service (like telephone or internet service) immune 

from Federal Trade Commission enforcement against unfair, deceptive, or 

anticompetitive conduct in its non-common-carrier lines of business?  The panel 

held that so long as a company provides any common-carrier service, the “common 

carrier exception” to the FTC Act confers blanket immunity from all FTC 

enforcement.  That holding, which reversed the district court’s contrary 

determination, is wrong and should be corrected. 

1. The panel’s ruling creates an enforcement gap that would leave no 

federal agency able to protect millions of consumers across the country from unfair 

or deceptive practices or obtain redress on their behalf.  Many companies provide 

both common-carrier and non-common-carrier services—not just telephone 

companies like AT&T, but also cable companies like Comcast, technology 

companies like Google, and energy companies like ExxonMobil (which operate 

common carrier oil pipelines).  Companies that are not common carriers today may 

gain that status by offering new services or through corporate acquisitions.  For 

example, AOL and Yahoo, which are not common carriers, are (or soon will be) 

owned by Verizon.  The panel’s ruling calls into question the FTC’s ability to 
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protect consumers from unlawful practices by such companies in any of their lines 

of business. 

No other federal agency can fill this gap.  The Federal Communications 

Commission can address harms related directly to telephone or internet service, but 

it lacks authority over other products or services, such as email and e-commerce. 

Other agencies have similar jurisdictional limitations.  No agency has the same 

broad enforcement power as the FTC. 

The problem is especially severe in the area of consumer data privacy and 

security.  As recent news reports make clear, data breaches can put vast troves of 

personal data from hundreds of millions of consumers at risk.  The FTC is the 

nation’s primary protector of consumer data privacy, but under the panel’s ruling it 

could be powerless against any company that provides a common-carrier service.  

Consumers would have no protection from breach or misuse of their personal 

information or practices like false advertising or improper billing.  And even where 

the FCC can act against unjust practices of common carriers, it lacks authority to 

redress consumer losses.  The panel’s ruling thus threatens to undermine consumer 

protection across the economy, leaving millions of consumers defenseless against 

garden-variety deception and high-tech threats. 

2. The panel decision conflicts with prior decisions of this Court and 

other circuits holding that “common carrier” is an activity-based designation.  This 
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Court has held that the same company may be a common carrier “in some 

instances but not in others, depending on the nature of the activity which is subject 

to scrutiny.”  McDonnell Douglas Corp. v. Gen’l Tel. Co., 594 F.2d 720, 724 n.3 

(9th Cir. 1979); accord Telesaurus VPC, LLC v. Power, 623 F.3d 998, 1005 (9th 

Cir. 2010).  The D.C. Circuit reads the term the same way, see, e.g., S.W. Bell Tel. 

Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994), and the Second Circuit has 

indicated that it does too, FTC v. Verity Int’l, Ltd., 443 F.3d 48, 57 (2d Cir. 2006). 

The panel ignored these decisions.   

3. The panel used flawed methods of statutory construction to misread 

the statute.  The meaning of the exception hinges on what Congress meant by 

“common carrier” when it drafted the FTC Act in 1914.  It was established law at 

the time that “common carrier” referred to an activity, not a status; a company was 

a common carrier only when engaged in common carriage activity.  Legislative 

history from 1914 confirms this understanding.  The panel disregarded this 

evidence and instead relied primarily on a different statutory exception amended in 

1958.  That provision sheds no light on Congress’s intent when it drafted the 

common carrier exception 44 years earlier, and the panel’s reliance on it was a 

fundamental error. 
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BACKGROUND 

A. The Common Carrier Exception 

Section 5 of the FTC Act prohibits “unfair methods of competition” and 

“unfair or deceptive acts or practices” in or affecting commerce and directs the 

FTC to prevent such conduct.  15 U.S.C. § 45(a).  Congress intended Section 5 to 

be an expansive and flexible weapon against harmful business practices.  E.g., FTC 

v. Sperry & Hutchinson Co., 405 U.S. 233, 239-44 (1972).  The FTC has long 

utilized Section 5 to protect consumers from all manner of harm, including 

telemarketing fraud, “robocalling,” false advertising, pyramid schemes, price 

fixing, and many other unlawful and abusive practices.  More recently, the FTC 

has acted under Section 5 to become the nation’s primary protector of the security 

and privacy of consumer data.  Congress has directed the FTC to enforce many 

other consumer protection laws under Section 5. 

As enacted in 1914, Section 5 excepted “banks” and “common carriers 

subject to the Acts to regulate commerce” from the FTC’s enforcement authority.  

Section 4 of the Act defined “Acts to regulate commerce” as the Interstate 

Commerce Act (“ICA”); Congress later added the Communications Act.
1
  In 1914, 

common carriers included railroads, oil pipelines, and telephone companies.  That 

list later expanded to include trucking companies and, in 2015, broadband internet 

                                           
1
 See ch. 311, § 4, 38 Stat. 717, 719 (1914); ch. 49, § 2, 52 Stat. 111 (1938). 
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providers.  But Congress has never changed the language of the common carrier 

exception itself since 1914. 

The FTC Act does not define “common carrier,” but in 1914 it had a well-

understood, common law meaning.  “Common carrier” was an activity-based term.  

The same company could be a common carrier for some purposes but not others.  

See JOSEPH STORY, COMMENTARIES ON THE LAW OF BAILMENTS § 499 (8th ed. 

1870) (carriers were common carriers as to baggage but not passengers).  The 

Supreme Court had likewise made clear that a firm was a “common carrier” only 

when performing common-carrier activities.  See Santa Fe, Prescott & Phoenix Ry. 

Co, v. Grant Bros. Constr. Co., 228 U.S. 177, 185 (1913); Railroad Co. v. 

Lockwood, 84 U.S. (17 Wall.) 357 (1873).  A firm was not “subject to” the ICA 

with respect to non-common carrier activities.  Kansas City Southern Ry. Co. v. 

United States, 282 U.S. 760, 764 (1931); ICC v. Goodrich Transit Co., 224 U.S. 

194, 211 (1912).   

The FTC thus has long interpreted the exception as activity-based.  For 

example, in Massachusetts Furniture & Piano Movers Ass’n, the Commission 

explained that if a trucking company “engage[d] in activities unrelated to interstate 

transportation, such as real estate or manufacturing,” those activities “would not be 

exempt from FTC jurisdiction merely because they were undertaken by a common 

carrier subject to the ICA.”  102 F.T.C. 1176, 1213 (1983).   
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Courts have adopted the same interpretation.  In FTC v. Verity Int’l, Ltd., 

194 F. Supp. 2d 270 (S.D.N.Y. 2002), the court held that “whether an entity is a 

common carrier for regulatory purposes depends on the particular activity at issue.  

In other words, an entity may be a common carrier … for some purposes and not 

for others.”  Id. at 275.  It relied on D.C. Circuit decisions construing the meaning 

of “common carrier” under the Communications Act.  See S.W. Bell, 19 F.3d at 

1480; National Ass’n of Regulatory Utility Comm’rs v. FCC, 533 F.2d 601, 608 

(D.C. Cir. 1976) (“NARUC”).  The Second Circuit affirmed on other grounds, but 

held that “common carrier” should be given its common-law meaning and stated 

that “the notion of some indelible common carrier ‘status’ … is highly 

questionable.”  Verity Int’l, 443 F.3d at 57 & 59 n.4.  

On that understanding, the FTC has repeatedly enforced the FTC Act against 

the non-common-carriage activities of companies that also provide common 

carriage.  For example, it sued AT&T and T-Mobile for allowing fraudulent 

charges to be placed on their customers’ telephone bills, and TracFone Wireless for 

deceiving customers about broadband data service.
2
  Those cases have recovered 

hundreds of millions of dollars for injured consumers. 

                                           
2
 See FTC v. AT&T Mobility, LLC, No. 1:14-cv-3227 (N.D. Ga.); FTC v. T-

Mobile USA, Inc., No. 2:14-cv-967 (W.D. Wash.); FTC v. TracFone Wireless, Inc., 
No. 3:15-cv-392 (N.D. Cal.). 
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B. This Case 

AT&T Mobility (AT&T) sells mobile broadband data service.  AT&T 

promised five million smartphone customers “unlimited” mobile data usage but 

then severely restricted the rate of data throughput when customers exceeded a 

monthly threshold.  In 2014, before the FCC reclassified broadband as a common-

carrier service, the FTC sued AT&T for unfair and deceptive practices, seeking 

consumer redress.  AT&T moved to dismiss, arguing that it also provides 

common-carriage voice service and as a common carrier is thus wholly immune 

from suit whether or not it deceived its customers.  The district court denied the 

motion on the ground that AT&T is a “common carrier” only when it is “actually 

engaging in common carriage services.”  ER8.  The panel reversed and ordered the 

complaint dismissed, holding that AT&T’s “status” as a common carrier gives it 

blanket immunity from FTC enforcement.   

ARGUMENT 

I. THIS CASE IS EXCEPTIONALLY IMPORTANT TO CONSUMER 
PROTECTION. 

If allowed to stand, the panel’s ruling will create an enforcement gap cutting 

across the American economy.  The decision strips the FTC of enforcement power 

over all activities engaged in by a company with the “status” of a common carrier.  

But no other federal agency has the FTC’s breadth of authority to protect 

consumers from many unfair or deceptive practices across the economy and to 
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obtain redress for consumer harm.  The FCC’s authority, for example, is limited to 

matters “for and in connection with” common-carrier service, 47 U.S.C. § 201(b).  

Other agencies (like FERC) that regulate common carriers under the ICA and 

successor statutes likewise cannot reach non-common-carrier activities.  See 

Kansas City Southern, 282 U.S. at 764.  The Consumer Financial Protection 

Bureau is limited to addressing financial products or services.  12 U.S.C. 

§ 5511(a).  Thus, under the panel’s decision, so long as a company can claim the 

“status” of a common carrier, consumers may be left unprotected from significant 

harms caused by its non-common carriage operations.   

Moreover, even where (as here) the FCC has authority to act against 

common carriers under the Communications Act, the panel’s decision will make 

consumers worse off.  The FTC can obtain direct redress to consumers for their 

losses caused by unfair or deceptive behavior.  E.g., FTC v. Pantron I Corp., 33 

F.3d 1088, 1102 (9th Cir. 1994).  Not so the FCC, which can only impose fines 

payable to the treasury.  See 47 U.S.C. § 504.  The FCC is also subject to a one-

year statute of limitations, while the FTC is not.  See id. § 503(b)(6). 

Many companies engage in both common carrier and non-common carrier 

activities.  AT&T and its corporate siblings, for example, sell electronic devices 

like phones, tablets, and computers; as well as software and services like internet 

security, home security and automation services, email and data storage service.  
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AT&T’s parent also owns the satellite television provider DIRECTV, which the 

FTC is currently suing for false advertising.
3
  Other large telecommunications 

companies provide a similar mix of services.  Verizon, for example, engages in 

many of the same types of activities as AT&T.  It also recently bought AOL and is 

set to acquire Yahoo.   

The sweep of the panel’s ruling is even broader in the wake of the FCC’s 

2015 order reclassifying broadband internet access as a common-carrier service.  

Under the opinion, broadband providers will now be deemed to have the “status” 

of common carriers, with immunity from FTC enforcement.  For example, 

Comcast, the nation’s largest cable provider (and the owner of NBCUniversal), is 

now a common carrier because it provides broadband service.  Technology giant 

Google, which runs a variety of businesses, provides common-carrier broadband 

service through its Google Fiber subsidiary.  Dish Network, a satellite television 

provider, also provides satellite broadband.  All these companies have been subject 

                                           
3
 The FTC believes that a company’s common carrier status cannot properly be 

imputed to parent or sibling corporations.  The panel’s decision did not address this 
issue, but it surely will arise in future cases (at least one defendant has already 
raised it), injecting uncertainty and delay into FTC enforcement and decreasing 
settlement incentives.  Moreover, companies can change their corporate structures 
at will.  Under the panel ruling, a company could easily immunize itself by putting 
its common-carrier and non-common-carrier operations under the same corporate 
umbrella.  
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to FTC enforcement actions—Google four times since 2011—but may now seek to 

shield all of their conduct from consumer protection enforcement. 

The problem is especially severe when it comes to high-tech threats.  Cable 

companies, cloud storage providers, email services and other web-based services 

hold enormous amounts of personal data that can inflict substantial harm if not 

properly safeguarded.  They continuously develop new products that place 

consumers at increasing risk.  As recent news reports show, security breaches can 

affect hundreds of millions of people.4  If the FTC can no longer police these 

companies’ non-common carrier activities, millions of consumers will be 

unprotected from these and other harms.  Not surprisingly, the regulatory gap 

created by the decision has prompted widespread concern.5  

The effects of the panel opinion are not limited to communications 

companies.  Oil pipelines are common carriers too.  Energy companies like 

ExxonMobil, Chevron, and Shell typically own pipelines, but also engage in a 

                                           
4
 See, e.g., Nicole Perlroth, Yahoo Says Hackers Stole Data on 500 Million Users 

in 2014, N.Y. TIMES (Sept. 22, 2016), http://www.nytimes.com/2016/09/23/ 
technology/yahoo-hackers.html. 

5
  See, e.g., Brian Fung, This Court Ruling Is a ‘Fatal Blow’ to Consumer 

Protection, Advocates Say, WASH. POST. (Aug. 31, 2016), 
https://www.washingtonpost.com/news/the-switch/wp/2016/08/31/how-the-
worlds-biggest-tech-companies-could-wriggle-out-of-all-privacy-regulations/; 
Miriam Gottfried, Court May Have Ushered in Uncertainty on Privacy Rules, 
WALL ST. J. (Sept. 7, 2016), http://www.wsj.com/articles/court-may-have-ushered-
in-uncertainty-on-privacy-rules-1473258065?. 
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wide variety of non-common-carrier activities, including oil exploration and 

production; refining, distribution and sales of petroleum products; and operation of 

gas stations.  The industry has been a focus of the FTC’s investigative and 

enforcement activities throughout its history, often at the specific direction of 

Congress.  See, e.g., 42 U.S.C. §§ 17301-17305.  The panel decision calls into 

question the FTC’s ability to continue these efforts. 

The decision will also create economic distortions due to unequal 

enforcement when the same products or services are offered by two different 

companies, one with common-carrier status and one without it.  Worse, it creates a 

roadmap for companies to attempt to immunize themselves against FTC 

enforcement by acquiring a common carrier or offering common-carrier service 

(e.g., by becoming a reseller of cellular phone service, see Resale & Shared Use of 

Common Carrier Servs. & Facilities, 60 F.C.C.2d 261, 307-308 (1976)).   

The panel’s ruling also threatens the FTC’s ability to enforce other important 

consumer protection statutes including the Children’s Online Privacy Protection 

Act, the Telemarketing and Consumer Fraud and Abuse Act, and the Restore 

Online Shoppers’ Confidence Act, and several others.  Those statutes provide the 

Commission with “the same jurisdiction, powers, and duties as though all 

applicable terms and provisions of the Federal Trade Commission Act were 

incorporated into and made a part of this [law].”  See 15 U.S.C. §§ 6105(b), 

  Case: 15-16585, 10/13/2016, ID: 10158627, DktEntry: 33, Page 16 of 53



12 
 

6505(d), 8404(a).  Many companies subject to these laws also provide common-

carrier services.  A blanket immunity rule for any company with the “status” of a 

common carrier could seriously undermine these laws. 

II. THE PANEL’S RULING CONFLICTS WITH DECISIONS OF OTHER 
COURTS OF APPEALS AND THIS COURT. 

Both this Court and the D.C. Circuit have previously held that “common 

carrier” is an activity-based term, and the Second Circuit has strongly signaled that 

it agrees with that view.  The panel did not address these decisions. 

The D.C. Circuit held long ago that “common carrier” must be given its 

common-law meaning.  In NARUC, the court explained that “[s]ince it is clearly 

possible for a given entity to carry on many types of activities, it is at least logical 

to conclude that one can be a common carrier with regard to some activities but not 

others.”  533 F.2d at 608.  In Computer & Communications Industry Ass’n v. FCC, 

693 F.2d 198 (D.C. Cir. 1982), the D.C. Circuit similarly found it “clear that an 

entity can be a common carrier with respect to only some of its activities” and 

hence used the term “to indicate not an entity but rather an activity as to which an 

entity is a common carrier.”  Id. at 209 n.59.  And in Southwestern Bell, the court 

held that telephone companies were not common carriers for purposes of that case 

because “[w]hether an entity in a given case is to be considered a common carrier 

… turns on the particular practice under surveillance.”  19 F.3d at 1481.  Relying 

on those decisions, the Second Circuit held that “common carrier” as used in the 
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FTC Act must be given its common-law meaning.  Verity, 443 F.3d at 57.  

Recognizing the activity-based nature of term under common law, the court 

observed that “[t]he notion of some indelible common carrier ‘status’ … is highly 

questionable.” Id. at 59 n.4. 

In McDonnell Douglas, this Court adopted the D.C Circuit’s position, 

relying on NARUC to hold that a company may be a “‘common carrier’ … in some 

instances but not in others, depending on the nature of the activity which is subject 

to scrutiny.”  594 F.2d at 724 n.3; accord Telesaurus, 623 F.3d at 1005 (citing 

Southwestern Bell with approval).   

Here, the panel held that an entity engaged in common-carrier activity has 

the “status” of a common carrier for all purposes.  The panel did not discuss any of 

the prior decisions interpreting “common carrier,” nor did it examine the common-

law understanding of the term.  Its holding cannot be squared with the prior 

decisions, and rehearing en banc is necessary both to resolve the intercircuit 

conflict and to maintain the uniformity of the Court’s own decisions. 

III. THE PANEL MISINTERPRETED THE STATUTE. 

Congress has not changed the common carrier exception since its enactment 

in 1914, and its meaning therefore turns on what Congress intended at that time.  

The panel made a series of interpretive errors that violated this fundamental tenet 

of statutory construction. 
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1. The panel ignored the rule that where words have “a well-known 

meaning at common law or in the law of this country,” Congress is “presumed to 

have … used [them] in that sense.”  Standard Oil Co. v. United States, 221 U.S. 1, 

59 (1911).  Indeed, “a court must infer, unless the statute otherwise dictates, that 

Congress means to incorporate the established meaning.”  Nationwide Mut. Ins. 

Co. v. Darden, 503 U.S. 318, 322 (1992) (emphasis added).  By 1914, it was firmly 

established in common law and Supreme Court precedent that whether an entity 

was deemed a common carrier in a given situation depended on the specific 

activity at issue.  E.g., Santa Fe, 228 U.S. at 185 (railroad not a common carrier 

when engaged in private transport); Goodrich Transit, 224 U.S. at 211  (ICC could 

not regulate railroad’s non-common-carrier amusement park operations); see also 

Kansas City Southern, 282 U.S. at 764 (“There is no doubt that common carriers, 

subject to the Interstate Commerce Act, may have activities which lie outside the 

performance of their duties as common carriers and are not subject to the 

provisions of the act.”); STORY, supra, § 499.   

The panel acknowledged the contemporaneous activity-based understanding 

of common carrier, but inexplicably found no reason to believe that Congress 

meant to incorporate that understanding into the statute.  Op. 11.  Had Congress 

intended to adopt an activity-based approach, the panel ruled, “it would be 

expected that Congress would have been more precise in [the statutory] language.”  
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Op. 12.  That flatly illogical approach is the polar opposite of the established-

contemporaneous-meaning rule.  Given that “common carrier” had a well-

understood, activity-based meaning in 1914, Congress had no reason to spell it out 

more explicitly.  

2. The panel compounded that error by contrasting the 1914 common 

carrier exception with the separate “Packers and Stockyards” exception as 

amended in 1958.  That exception applies to companies “insofar as they are subject 

to” the Packers and Stockyards Act.  The panel held that Congress’s use of explicit 

activity-based language in 1958 means that the 1914 Congress must have intended 

the common carrier exception to be status-based.  Op. 12.  The panel thus read the 

exceptions as though they had been enacted simultaneously, rather than piecemeal 

over half a century.  

That approach violates the rule that “the view of a later Congress cannot 

control the interpretation of an earlier enacted statute.”  O’Gilvie v. United States, 

519 U.S. 79, 90 (1996).  Indeed, a subsequent statutory amendment has “very little, 

if any, significance” in interpreting the original statute.  Rainwater v. United 

States, 356 U.S. 590, 593 (1958).  As this Court has explained, “Congress may 

amend a statute simply to clarify existing law, to correct a misinterpretation, or to 

overrule wrongly decided cases.  Thus, an amendment to a statute does not 
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necessarily indicate that the unamended statute meant the opposite.”  Hawkins v. 

United States, 30 F.3d 1077, 1082 (9th Cir. 1994).   

In O’Gilvie, for example, the Supreme Court held that an amendment to the 

tax code expressly subjecting some types of punitive damages to taxation did not 

mean that the statute excluded punitive damages before it was amended.  Rather, 

Congress might simply have wanted to “clarify the matter” on some types of 

damages and “leave the law where it found it” with respect to others.  519 U.S. at 

89; accord Mackey v. Lanier Collection Agency & Serv., 486 U.S. 825, 839 (1988). 

As these cases make clear, a statutory amendment is not a reliable guide 

even to interpretation of the very provision that has been amended.  A subsequent 

amendment therefore has even less relevance where, as here, a different statutory 

provision is at issue.  Congress’s 1958 changes to the Packers and Stockyards 

exception thus shed no light on the meaning of the separate common carrier 

exception passed by a different Congress four decades earlier.   

3. The panel wrongly determined that the “banks” exception, also 

enacted in 1914, demonstrates that the common carrier exception is status based.  

Just as “common carrier” had an established meaning at the time, so did “banks,” 

and that meaning was status based.  By 1914, it was “settled that … statutes 

relative to national banks constitute the measure of the authority of such 

corporations, and that they cannot rightfully exercise any powers except those 
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expressly granted.”  California Nat’l Bank v. Kennedy, 167 U.S. 362, 366 (1897).  

The same is true today; banks may engage only in activities that are “so closely 

related to banking or managing or controlling banks as to be a proper incident 

thereto.”  12 C.F.R. § 225.28(a).  In other words, because banks engage only in the 

business of banking, the bank exception necessarily is status based. 

By contrast, it was established in 1914 that common carriers could engage in 

any line of business.  The status-based banks exception thus does not control the 

common carrier exception.  Congress further recognized the distinction by 

phrasing the exceptions differently: it excluded common carriers only when they 

are “subject to the Acts to regulate commerce,” but used no comparable language 

for banks.  

4.  Finally, the panel misread the legislative history.  It held that a 

legislator’s statements on the House floor were entitled to little weight because 

they represented the views of only one member.  But the legislator in question was 

a floor manager of the bill, and his statements are therefore “entitled to substantial 

weight.”  Arizona Power Auth. v. Morton, 549 F.2d 1231, 1250 (9th Cir. 1977); see 

also Kenna v. United States Dist. Ct., 435 F.3d 1011, 1015 (9th Cir. 2006) 

(“[F]loor statements by the sponsors of the legislation are given considerably more 

weight than floor statements by other members, and they are given even more 

weight where, as here, other legislators did not offer any contrary views.”); 2A 
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NORMAN J. SINGER, SUTHERLAND STATUTES AND STATUTORY CONSTRUCTION 

§ 48:14 (7th ed. 2014) (floor statements from committee member in charge of bill 

“have the same interpretive weight as formal committee reports”).   

Worse, the panel distorted the meaning of the floor manager’s statements.  

He said that “where a railroad company engages in work outside that of a public 

carrier … such work ought to come within the scope of this commission for 

investigation.”  15 Cong. Rec. 8996 (May 21, 1914) (emphasis added).  The panel 

omitted the italicized clause.  Instead, it focused on a statement that the bill would 

apply to “every corporation engaged in commerce except common carriers, and 

even as to them I do not know but that we include their operations outside of 

public carriage regulated by the interstate-commerce act.”  Id.  The panel truncated 

the phrase “I do not know but that” to “I do not know” and found that it indicated 

“possible uncertainty.”  Op. 19.  In fact, the full expression, now archaic but 

established at the time, means that the speaker had no reason to believe that the 

Commission’s authority would not include non-common-carrier operations.
6
  An 

accurate understanding of the legislative history undermines the panel’s 

interpretation of the common carrier exception. 

                                           
6
 See, e.g., JAMES CORNWELL, THE YOUNG COMPOSER: PROGRESSIVE EXERCISES 

ON ENGLISH COMPOSITION 55 (26th ed. 1863) (“I don’t know but that” is equivalent 
to “I am inclined to think that”).  For a literary usage, see II JAMES BOSWELL, LIFE 
OF JOHNSON 52 (G.B. Hill ed.) (“BOSWELL. ‘Confession?’ JOHNSON. ‘Why, I 
don’t know but that is a good thing’”). 
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CONCLUSION 

For the foregoing reasons, the Court should grant rehearing en banc. 
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SUMMARY
**

Federal Trade Commission Act

The panel reversed the district court’s denial of AT&T

Mobility LLC’s motion to dismiss, and remanded for an entry

of an order of dismissal in an action brought by the Federal

Trade Commission under section 5 of the FTC Act that took

issue with the adequacy of AT&T’s disclosures regarding its

data throttling plan, under which AT&T intentionally reduced

the data speed of its customers with unlimited mobile data

plans.

Section 5 of the FTC Act contains an exemption for

“common carriers subject to the Acts to regulate commerce.” 

15 U.S.C. § 45(a)(2).  The panel held that AT&T was

excluded from the coverage of section 5 of the FTC Act, and

FTC’s claims could not be maintained.  Specifically, the

panel held that, based on the language and structure of the

FTC Act, the common carrier exception was a status-based

exemption and that AT&T, as a common carrier, was not

covered by section 5.

COUNSEL

Michael K. Kellogg (argued) and Mark C. Hansen; Kellogg,

Huber, Hansen, Todd, Evans & Figel, P.L.L.C., Washington,

D.C.; David L. Anderson, Sidley Austin LLP, San Francisco,

California; for Defendant-Appellant.

   ** This summary constitutes no part of the opinion of the court.  It has

been prepared by court staff for the convenience of the reader.
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Joel Marcus (argued), Director of Litigation; Matthew M.

Hoffman and David L. Sieradzki, Attorneys; David C.

Shonka, Acting General Counsel; Federal Trade Commission,

Washington, D.C.; Evan Rose, Matthew D. Gold, and Linda

K. Badger, Federal Trade Commission, San Francisco,

California; for Plaintiff-Appellee.

OPINION

CLIFTON, Circuit Judge:

Through a practice referred to by the Federal Trade

Commission as “data throttling,” AT&T Mobility LLC

intentionally reduces the data speed of its customers with

unlimited mobile data plans.1  A throttled customer receives

data at a substantially reduced speed during a given billing

cycle once the customer’s data usage during that billing cycle

exceeds a threshold determined by AT&T.  Unlimited data

plan customers are throttled without regard to real-time

network congestion.

The FTC filed a complaint against AT&T under section

5 of the FTC Act, 15 U.S.C. § 45(a), taking issue with the

adequacy of AT&T’s disclosures regarding its data throttling

program.  The central issue before us is whether AT&T is

covered by section 5, which exempts, among others,

“common carriers subject to the Acts to regulate commerce.” 

We conclude that AT&T is excluded from the coverage of

section 5, and that the FTC’s claims cannot be maintained.

   1 The facts presented here are those alleged by the FTC in its Complaint.

We will refer to the practice by the FTC’s term, data throttling.
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I.

AT&T offers mobile voice service and mobile data

service to its customers.  Mobile data service allows

customers with smartphones to access the internet using

AT&T’s mobile data network.  Customers with mobile data

service can, among other things, send and receive email, use

GPS navigation, and stream videos.

In 2007, AT&T became the exclusive service provider for

the Apple iPhone in the United States.  At that time, AT&T

began offering iPhone customers an “unlimited” mobile data

plan, allowing users access to an unlimited amount of data for

a fixed monthly rate.  Starting in June 2010, however, AT&T

stopped offering unlimited mobile data plans to new

customers.  Since then, it has required new customers to

select one of various “tiered” data plans, under which a

customer has a set data allowance per month for a fixed

monthly rate and incurs additional charges for any data usage

in excess of the set data allowance.  Customers with

preexisting unlimited data plans were grandfathered into the

new system to avoid encouraging them to switch to a

different service provider.

In July 2011, AT&T decided to begin reducing the speed

at which unlimited data plan users receive data on their

smartphones.  Under AT&T’s data throttling program,

unlimited data plan customers are throttled for the remainder

of a billing cycle once their data usage during that cycle

exceeds a certain threshold.  Although AT&T attempts to

justify this program as necessary to prevent harm to the

network, AT&T’s throttling program is not actually tethered

to real-time network congestion.  Instead, customers are

subject to throttling even if AT&T’s network is capable of
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carrying the customers’ data.  AT&T does not regularly

throttle its tiered plan customers, no matter how much data

those customers use.

The FTC contends that AT&T failed to adequately inform

its customers of its data throttling program.  It asserts two

claims against AT&T under section 5 of the FTC Act,

pursuant to which the FTC may “prevent persons,

partnerships, or corporations, except . . . common carriers

subject to the Acts to regulate commerce . . . from using . . .

unfair or deceptive acts or practices in or affecting

commerce.”  15 U.S.C. § 45(a)(2).

In Count I, the FTC asserts that AT&T’s imposition of

data speed restrictions on customers with contracts

“advertised as providing access to unlimited mobile data” and

without terms “provid[ing] that [AT&T] may modify,

diminish, or impair the service of customers who use more

than a specified amount of data” is an unfair act or practice. 

In Count II, the FTC asserts that AT&T’s failure to

adequately disclose that it “imposes significant and material

data speed restrictions on unlimited mobile data plan

customers who use more than a fixed amount of data in a

given billing cycle” is a deceptive act or practice.

AT&T filed a motion to dismiss the FTC’s Complaint,

contending that it is immune from liability under section 5

because of its status as a common carrier.  The FTC opposed

the motion, arguing that AT&T is not exempt from liability

for violations in connection with its mobile data service, a

non-common carrier service, because the common carrier

exemption in section 5 protects entities with the status of

common carrier only to the extent that the service in question

is a common carrier service.
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While the motion to dismiss was pending, the Federal

Communications Commission reclassified mobile data

service from a non-common carrier service to a common

carrier service.2  In response, AT&T argued to the district

court that the FCC’s Reclassification Order, even though

prospective in application, stripped the FTC of authority to

maintain its claims against AT&T, even as to past violations.3

It is undisputed that AT&T is and was a “common

carrier[] subject to the Acts to regulate commerce” for a

substantial part of its activity, but prior to the FCC’s

Reclassification Order, its mobile date service was not

identified and regulated by the FCC as a common carrier

service.

The district court denied AT&T’s motion to dismiss.  See

FTC v. AT&T Mobility LLC, 87 F. Supp. 3d 1087 (N.D. Cal.

2015).  It rejected AT&T’s view of the common carrier

exemption, concluding that it applies “only where the entity

has the status of common carrier and is actually engaging in

common carrier activity.”  Id. at 1104.  The district court also

rejected AT&T’s argument that the FCC’s Reclassification

   2 This classification was recently upheld by the D.C. Circuit in U.S.

Telecom Ass’n v. FCC, 2016 WL 3251234 (D.C. Cir. June 14, 2016).

   3 The FCC has also taken issue with AT&T’s data throttling program. 

On June 17, 2015, it issued a Notice of Apparent Liability, finding that

AT&T “apparently willfully and repeatedly violated the [FCC’s] Open

Internet Transparency Rule by: (1) using the misleading and inaccurate

term ‘unlimited’ to label a data plan that was in fact subject to prolonged

speed reductions after a customer used a set amount of data; and

(2) failing to disclose the express speed reductions that it applied to

‘unlimited’ data plan customers once they hit a specified data threshold.” 

See In the Matter of AT&T Mobility, LLC, 30 F.C.C. Rcd. 6613 (2015).
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Order stripped the FTC of authority to pursue its claims.  Id.

at 1102–04.  According to the district court, the

Reclassification Order had no effect on the FTC’s authority

over AT&T’s past alleged misconduct.  Id. at 1104.

AT&T requested that the district court certify its order

denying the motion to dismiss for immediate appeal pursuant

to 28 U.S.C. § 1292(b).  The district court agreed but did not

stay the proceedings before it.  Following the district court’s

certification order, AT&T filed an unopposed petition for

permission to appeal, which this court granted.

II.

We review a district court’s ruling on a motion to dismiss

de novo.  Colony Cove Properties, LLC v. City of Carson,

640 F.3d 948, 955 (9th Cir. 2011).4

A.

Section 5 of the FTC Act, on which the FTC relies,

contains an exemption for “common carriers subject to the

   4 AT&T brought its motion pursuant to Rule 12(b)(1) of the Federal

Rules of Civil Procedure, stating that the issue before the district court was

“[w]hether th[e] Court possesses subject-matter jurisdiction over the

FTC’s complaint, notwithstanding the fact that 15 U.S.C. § 45(a)(2)

deprives the FTC of regulatory jurisdiction over ‘common carriers subject

to the Acts to regulate commerce.’” AT&T’s framing of its motion is

incorrect.  The FTC’s statutory authority to bring claims against AT&T

has no bearing on the district court’s jurisdiction to consider the FTC’s

Complaint.  See United States v. Alisal Water Corp., 431 F.3d 643, 650

(9th Cir. 2005).  The district court had jurisdiction over the FTC’s claims

even if the FTC lacked the statutory authority to bring those claims. 

AT&T’s motion, in other words, raises a Rule 12(b)(6) issue, not a Rule

12(b)(1) issue.
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Acts to regulate commerce.”  15 U.S.C. § 45(a)(2).  Section

5 states:

The Commission is hereby empowered and

directed to prevent persons, partnerships, or

corporations, except banks, savings and loan

institutions described in section 57a(f)(3) of

this title, Federal credit unions described in

section 57a(f)(4) of this title, common carriers

subject to the Acts to regulate commerce, air

carriers and foreign air carriers subject to part

A of subtitle VII of Title 49, and persons,

partnerships, or corporations insofar as they

are subject to the Packers and Stockyards Act,

1921, as amended [7 U.S.C.A. § 181 et seq.],

except as provided in section 406(b) of said

Act [7 U.S.C.A. § 227(b) ], from using unfair

methods of competition in or affecting

commerce and unfair or deceptive acts or

practices in or affecting commerce.

Id.  “Common carrier” is not defined in the FTC Act.  “Acts

to regulate commerce” are defined as the Interstate

Commerce Act of 1887, the Communications Act of 1934,

and “all Acts amendatory thereof and supplementary thereto.” 

15 U.S.C. § 44.  When section 5 was enacted, only the

Interstate Commerce Act was included within the term “Acts

to regulate commerce.”  The Communications Act was added

to the definition of “Acts to regulate commerce” after its

passage.  See Wheeler-Lea Act § 2, 52 Stat. 111 (1938).

The issue presented to us is whether the common carrier

exemption in section 5 is status-based, such that an entity is

exempt from regulation as long as it has the status of a
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common carrier under the “Acts to regulate commerce,” or is

activity-based, such that an entity with the status of a

common carrier is exempt only when the activity the FTC is

attempting to regulate is a common carrier activity.

AT&T advocates a status-based interpretation of the

exemption, arguing that its status as a common carrier under

the Communications Act shields it from liability under

section 5 even as to non-common carrier activity.  According

to AT&T, the common carrier exemption bars the FTC from

in any way regulating an entity with the status of a common

carrier under section 5, even if the common carrier engages

in non-common carrier activity.

The FTC, on the other hand, contends that the exemption

should be read as activity-based, arguing that an entity is

shielded from section 5 liability only to the extent it has the

status of a common carrier and the activity at issue is a

common carrier activity.  According to the FTC, AT&T is not

exempt from section 5 liability in this case because mobile

data service was not a common carrier activity at the time of

AT&T’s alleged violations.

We conclude, based on the language and structure of the

FTC Act, that the common carrier exception is a status-based

exemption and that AT&T, as a common carrier, is not

covered by section 5.

In interpreting a statute, we first consider the language of

the statute itself.  See Satterfield v. Simon & Schuster, Inc.,

569 F.3d 946, 951 (9th Cir. 2009).  The plain language of the

common carrier exemption casts the exemption in terms of

status, contrary to the FTC’s position.  The phrase “common

carriers subject to the Acts to regulate commerce,” 15 U.S.C.
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§ 45(a)(2), does not contain any language suggesting that the

activities of a common carrier affect the exemption’s

application.  A literal reading of the words Congress selected

simply does not comport with an activity-based approach. 

See BedRoc Ltd., LLC v. United States, 541 U.S. 176, 183

(2004) (“The preeminent canon of statutory interpretation

requires us to ‘presume that the legislature says in a statute

what it means and means in a statute what it says there.’”

(quoting Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253–54

(1992)) (brackets omitted)).

The common carrier exemption is surrounded by

exemptions for “banks,” “savings and loan institutions,” and

“Federal credit unions,” all of which the FTC acknowledges

are status-based exemptions even though phrased in similar

terms as the common carrier exemption it contends is

activity-based.  The fact that surrounding exemptions are

defined in terms of status suggests that “common carriers

subject to the Acts to regulate commerce” also carves out a

group of entities based on status.

In adopting the FTC’s view of the common carrier

exemption, the district court concluded that the term

“common carrier” was understood to encompass both a status

and an activity prior to enactment of the FTC Act.  It based

this conclusion on a number of Supreme Court cases

identifying a regulatory distinction for common carriers

between common carrier and non-common carrier activities. 

In Santa Fe, Prescott & Phoenix Railway Company v. Grant

Brothers Construction Company, 228 U.S. 177 (1913), for

example, the Court noted “the established doctrine . . . that

common carriers cannot secure immunity from liability for

their negligence by any sort of stipulation,” but explained that

“this rule has no application when a railroad company is
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acting outside the performance of its duty as a common

carrier.”  Id. at 184, 185.  Likewise, in Railroad Company v.

Lockwood, 84 U.S. 357 (1873), the Court stated that an entity

is a common carrier when it carries articles as part of its

“regularly established business,” but may “become a private

carrier, or a bailee for hire, when . . . [it] undertakes to carry

something which it is not [its] business to carry.”  Id. at 377. 

Prior to the enactment of the FTC Act, the Supreme Court

also recognized that common carriers fell outside the scope

of the Interstate Commerce Act to the extent they engaged in

non-common carrier activities.  See Kansas City S. Ry. Co. v.

United States, 282 U.S. 760, 764 (1931) (“There is no doubt

that common carriers, subject to the Interstate Commerce

Act, may have activities which lie outside the performance of

their duties as common carriers and are not subject to the

provisions of the act.”); Interstate Commerce Comm’n v.

Goodrich Transit Co., 224 U.S. 194, 211 (1912) (noting that

non-common carrier activities are not within the Interstate

Commerce Commission’s jurisdiction).

While these cases recognize a distinction between

common carrier and non-common carrier activities in the

regulation of entities with common carrier status, they do not

show that when Congress used the term “common carrier” in

the FTC Act, it could only have meant “common carrier to

the extent engaged in common carrier activity.”  There is no

indication that the regulatory distinction in the cases the

district court cited is implicit in Congress’s phrasing of the

common carrier exemption.

Moreover, awareness of the potential duality of common

carriers pre-FTC Act may actually cut against the FTC’s

argument.  Given the “presum[ption] that Congress is aware

of ‘past judicial interpretations and practices’ when it
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legislates,” Bateman v. Am. Multi-Cinema, Inc., 623 F.3d

708, 720 (9th Cir. 2010) (quoting In re Egebjerg, 574 F.3d

1045, 1050 (9th Cir. 2009)), it would be expected that

Congress would have been more precise in its language if it

intended the FTC to retain regulatory authority over a

common carrier’s non-common carrier activity.

A status-based interpretation of the common carrier

exemption also derives significant support from the language

of the Packers and Stockyards exemption.  Section 5 of the

FTC Act exempts “persons, partnerships, or corporations

insofar as they are subject to the Packers and Stockyards Act,

1921.”  15 U.S.C. § 45(a)(2) (emphasis added).  The “insofar

as” language, clearly indicative of an activity-based approach,

undermines the plausibility of the FTC’s argument that the

exemption for “common carriers subject to the Acts to

regulate commerce” requires an activity-based interpretation. 

The language of the common carrier exemption meaningfully

varies from that of the Packers and Stockyards exemption. 

See S.E.C. v. McCarthy, 322 F.3d 650, 656 (9th Cir. 2003)

(“[T]he use of different words or terms within a statute

demonstrates that Congress intended to convey a different

meaning for those words. . . . Congress’s explicit decision to

use one word over another in drafting a statute is material. . . .

It is a decision that is imbued with legal significance and

should not be presumed to be random or devoid of

meaning.”).

B.

The FTC argues that the “insofar as” language in the

Packers and Stockyards exemption in section 5 of the FTC

Act, which on its face clearly indicates Congress’s intent to

adopt an activity-based approach for that exemption (and
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therefore, by contrast, indicates that Congress intended to

retain a status-based interpretation of the common carrier

exemption) actually does not indicate such an intent.  The

FTC bases this argument on the legislative history of the

Packers and Stockyards exemption, but this argument is

unpersuasive.  To the contrary, our understanding of the

statute based on its plain language is bolstered by

examination of the statutory history of the Packers and

Stockyards exemption and of the FTC’s own decisions prior

to an amendment of that exemption.

As originally enacted, “persons, partnerships, or

corporations subject to the Packers and Stockyards Act” were

exempted from liability.  Wheeler-Lea Act § 3, 52 Stat. 111,

111–12 (1938) (emphasis added).  In 1958, Congress

amended the exemption to contain the “insofar as” language

present today.  See Pub. L. No. 85-909, § 3, 72 Stat. 1749,

1750 (1958).  The FTC contends that the Packers and

Stockyards exemption was always activity-based and that the

amendment was merely a part of a Congressional effort to

clarify the jurisdictional responsibilities of the FTC versus the

Secretary of Agriculture.  It is unnecessary to rely on

legislative history to construe unambiguous statutory

language, see Miranda v. Anchondo, 684 F.3d 844, 849 (9th

Cir. 2012) (“If the statutory language is unambiguous and the

statutory scheme is coherent and consistent, judicial inquiry

must cease.” (quoting In re Ferrell, 539 F.3d 1186, 1190 n.10

(9th Cir. 2008))).  But even considering the FTC’s arguments,

the legislative history does not bear out the FTC’s claims. 

The relevant House Report stated that the bill “deals with a

reassignment of jurisdiction over unfair trade practices.” 

H.R. Rep. No. 85-1507, at 3.  If the amendment had merely

been a clarification of the FTC’s authority, it is unlikely that
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the amendment would have been characterized as a

jurisdictional “reassignment.”

The House Report also suggested a status-based

understanding of existing law, stating that “[u]nder present

law, the Secretary of Agriculture has exclusive jurisdiction

over all unfair trade practices engaged in by packers.”  Id. at

3.  The Report noted that “the Secretary has jurisdiction over

unfair trade practices in the sale by packers of many articles

(such as sporting goods) which are either not at all or only

remotely related to agricultural products,” while “the Federal

Trade Commission does not have jurisdiction over many of

the large national grocery chains by reason of their ownership

of a 20 percent or more interest in packinghouses.”  Id. at 3,

4.  If the Packers and Stockyards exemption was truly

activity-based prior to its amendment, these statements would

have made little sense.

The FTC points to Food Fair Stores, Inc., 54 F.T.C. 392

(1957), in support of its argument that the Packers and

Stockyards Act and the corresponding exemption in the FTC

Act were understood to be activity-based prior to the 1958

amendment, such that the 1958 amendment is of no

consequence to its position.  Although the FTC stated in Food

Fair Stores that “Congress has not removed all activities of

packers from the jurisdiction of the Federal Trade

Commission, as has been done in the Federal Trade

Commission Act in the case of banks,” the decision

nonetheless acknowledged that the FTC lacked jurisdiction

over the non-packer activities of entities subject to the

Packers and Stockyards Act.  The FTC stated:

It seems clear from the language of the

[Packers and Stockyards] Act and from the
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legislative history that Congress designedly

made the definition of packer a very broad

one.  The general purpose was to regulate

certain practices of the meat packing business

in all its ramifications regardless of its

organization or unrelated activities.  About the

only persons Congress seemed to exempt

were those having no packer affiliations. 

Thus, an independent tanner would not be a

packer, merely because of being in the tannery

business.  Nor would an independent

marketer, simply because he marketed meats,

meat food products and livestock products,

etc.  But if either engaged in certain activities

traditionally connected with the packing

business, or had a designated degree of

affiliation therewith, they were included in the

definition of packer.

Id. at 405.  The FTC rejected the argument that “the

jurisdiction of the Secretary of Agriculture does not extend to

those products not associated with [an entity’s] packing

business” in concluding that the grocery chain at issue fell

within the definition of “packer” and was therefore subject to

the Secretary of Agriculture’s jurisdiction.  Id. at 406, 408.

In reaching that conclusion, the FTC cited its own

decision from one year earlier, Armour & Co., 52 F.T.C. 1028

(1956), in which it dismissed a complaint regarding a

packer’s advertising of oleomargarine.  In concluding that the

Secretary of Agriculture had jurisdiction and the FTC did not,

the FTC traced the relevant legislative history of the Packers

and Stockyards Act, noting that it reflected Congress’s

intention to encompass a packer’s unrelated activities within
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its general regulation of packers.  Id. at 1034–36.  The FTC’s

opinions prior to amendment of the Packers and Stockyards

exemption in 1958 appear more consistent with our

understanding of the statutory text than with the FTC’s

current arguments.

The FTC also fails to adequately explain what motivation

Congress would have had to amend the Packers and

Stockyards exemption in 1958 if that exemption was at that

time already understood to be activity-based.  The FTC links

the amendment to Food Fair Stores, but it makes little sense

for Congress to have amended the Packers and Stockyards

Act and the FTC Act exemption if, as the FTC argues, Food

Fair Stores merely reaffirmed that the FTC retained some

jurisdiction over packers.  See Johnson v. Consumerinfo.com,

Inc., 745 F.3d 1019, 1022 (9th Cir. 2014) (“When Congress

acts to amend a statute, we presume it intends its amendment

to have real and substantial effect.” (quoting Stone v. INS,

514 U.S. 386, 397 (1995))).  The more likely explanation is

that Food Fair Stores took a status-based approach to the

Packers and Stockyards Act that Congress squarely addressed

in 1958 by “reassign[ing]” jurisdiction over unfair trade

practices between the FTC and the Secretary of Agriculture. 

H.R. Rep. No 85-1507, at 3.

The district court relied on Crosse & Blackwell Co. v.

FTC, 262 F.2d 600 (4th Cir. 1959), to reject AT&T’s

argument regarding the significance of the 1958 amendment. 

In Crosse, the Fourth Circuit concluded that Crosse &

Blackwell, a canner of soups and similar products, was not

exempt from the FTC Act simply because products

responsible for something less than three per cent of its

annual sales contained meat, thus rejecting the argument that

the company’s processing of that meat made it wholly subject
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to regulation by the Secretary of Agriculture.  It reached that

result by interpreting the pre-1958 Packers and Stockyards

Act and FTC Act exemption to be activity-based, stating that

“it was never intended that relatively inconsequential activity

which might be classified as meat packing should insulate all

of the other activities of a corporation from the reach of the

Federal Trade Commission.”  Id. at 605.  The opinion

explicitly acknowledged that it was rejecting “a literal

interpretation” of the FTC Act exemption, stating that it

“must be laid aside for it is ‘plainly at variance with the

policy of the legislation as a whole.’”  Id. (quoting Ozawa v.

United States, 260 U.S. 178, 194 (1922)).  Instead, the court

relied on its view of Congress’s “apparent purpose and

intention” in enacting the Packers and Stockyards Act,

namely to regulate “the businesses of the stockyards and of

the packers as those industries were known and understood at

the time.”  Id. at 604, 606.  It observed that Congress, when

it enacted the Packers and Stockyards Act, had not anticipated

that entities would acquire packing businesses in order to

wholly escape regulation by the FTC.  Id. at 604–05. 

According to the Fourth Circuit, Congress’s attention was

focused solely on the businesses of packers and stockyards as

such, and it would not have made sense for Congress to

“saddle[] [the Secretary of Agriculture] with responsibility in

areas far beyond the bounds of his concern.”  Id. at 606.

Although Crosse supports the FTC’s interpretation of the

pre-1958 Packers and Stockyards exemption, it does not do

so persuasively.  For one thing, the facts are obviously

dissimilar.  AT&T’s status as a common carrier is not based

on its acquisition of some minor division unrelated to the

company’s core activities that generates a tiny fraction of its

revenue.  More broadly, the Crosse decision seems to be

based on little more than the court’s own view of the most
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effective regulatory regime in explicit disregard of the words

of the statute.  But the text of a statute cannot be disregarded

in that manner.  “It is not for us to rewrite the statute so that

it covers only what we think is necessary to achieve what we

think Congress really intended.”  Lewis v. City of Chicago,

560 U.S. 205, 215 (2010). That is a job for Congress, not the

courts.  In addition, the legislative history relied upon in the

Crosse opinion is limited to the origin of the Packers and

Stockyards Act of 1921, with no attention to the history or

language of the more directly relevant statute, section 5 of the

FTC Act.  Both the relevant text and a more careful review of

that statute’s legislative history demonstrate that when that

statute exempted entities “subject to” the Packers and

Stockyards Act, as it did prior to 1958, the Packers and

Stockyards exemption was status-based.  When it was

amended in that year to exempt entities “insofar as they are

subject” to the Packers and Stockyards Act, the exemption

became activity-based.  The other exemptions in section 5,

including the exemption for common carriers, were not

altered, however, and they remained status-based, then and

now.

In denying AT&T’s motion to dismiss, the district court

relied on legislative history for the more pertinent statute, the

FTC Act, citing a statement made during the debate over the

House bill that later became the FTC Act.  Representative

Stevens stated:

I have no doubt that there are many financial

institutions of that sort in this country which

are engaged in some industrial pursuit that

would come within the scope of this act. . . .

They ought to be under the jurisdiction of this

commission in order to protect the public, in
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order that all of their public operations should

be supervised, just the same as where a

railroad company engages in work outside of

that of a public carrier. . . . [E]very

corporation engaged in commerce except

common carriers, and even as to them I do not

know but that we include their operations

outside of public carriage regulated by the

interstate-commerce acts.

51 Cong. Rec. 8996 (May 21, 1914).

The FTC contends that Representative Stevens “plainly

envisioned an activity-based reading of the exception,” but

his statement was equivocal on its face.  What he actually

said was “I do not know,” reflecting possible uncertainty in

Representative Stevens’s mind as to the actual scope of the

bill.  Moreover, even if Representative Stevens favored an

activity-based reading of the common carrier exemption, his

statement represented the understanding of only one member

of Congress, not a powerful or persuasive indicator of

Congress’s intent.  See New Eng. Power Co. v. New

Hampshire, 455 U.S. 331, 342 (1982) (“Reliance on such

isolated fragments of legislative history in divining the intent

of Congress is an exercise fraught with hazards, and ‘a step

to be taken cautiously.’” (quoting Piper v. Chris-Craft Indus.,

Inc., 430 U.S. 1, 26 (1977))).  The FTC does not cite to any

other portion of the FTC Act’s legislative history to support

its position.
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C.

The district court also concluded that the FTC’s

interpretation, though not entitled to Chevron deference,5 was

entitled to some deference under Skidmore v. Swift & Co.,

323 U.S. 134 (1944).  Under Skidmore, non-binding agency

opinions may be entitled to deference, with “[t]he weight of

such a judgment in a particular case . . . depend[ent] upon the

thoroughness evident in its consideration, the validity of its

reasoning, its consistency with earlier and later

pronouncements, and all those factors which give it power to

persuade, if lacking power to control.”  Id. at 140.

It is true, as the district court noted, that the FTC has in

recent years interpreted the common carrier exemption as

activity-based.  See e.g., FTC-FCC Consumer Protection

Memorandum of Understanding, at 2 (Nov. 16, 2015);

Broadband Connectivity Competition Policy, FTC Staff

Report, at 38 (June 2007); Prepared Statement of the Fed.

Trade Comm’n, 2003 WL 21353573, at *19 (2003); FTC

Reauthorization, Hearing Before the Subcommittee on

Consumer Affairs, Foreign Commerce and Tourism, S. Hrg.

107-1147, at 28 (2002) (statement of Hon. Sheila F. Anthony,

FTC).  Under such circumstances, Skidmore deference may

be appropriate.  We conclude, however, that even if the

agency’s interpretation is entitled to some deference under

Skidmore, such deference is insufficient to overcome the

factors that point strongly in favor of AT&T’s position. 

Given the language of the common carrier exemption and the

   5 The FTC has not argued that Chevron deference is appropriate in this

case.  The FTC explicitly disclaimed any reliance on Chevron before the

district court.  See AT&T Mobility LLC, 87 F. Supp. 3d at 1101.

  Case: 15-16585, 10/13/2016, ID: 10158627, DktEntry: 33, Page 46 of 53



FTC V. AT&T MOBILITY 21

structure of the FTC Act, we are not persuaded by the FTC’s

interpretation.

Because we conclude that the common carrier exemption

is a status-based exemption that excludes AT&T from section

5’s coverage, we need not address AT&T’s remaining

arguments regarding overlapping regulation and the effect of

the FCC’s Reclassification Order.

III.

The common carrier exemption in section 5 of the FTC

Act carves out a group of entities based on their status as

common carriers.  Those entities are not covered by section

5 even as to non-common carrier activities.  Because AT&T

was a common carrier, it cannot be liable for the violations

alleged by the FTC.  The district court’s denial of AT&T’s

motion to dismiss is reversed, and the case is remanded for

entry of an order of dismissal.

REVERSED AND REMANDED.
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Federal Trade Commission Act, § 4 
(codified as amended at 15 U.S.C. § 44)

As originally enacted in 1914, Section 4 of the FTC Act provided in relevant 
part as follows:

“Acts to regulate commerce” means the Act entitled “An Act to regulate 
commerce,” approved February, fourteenth, eighteen hundred and eighty-
seven, and all Acts amendatory thereof and supplementary thereto.

Ch. 311, § 4 38 Stat. 717, 719 (1914).

The Wheeler-Lea Act of 1938 amended this language to read as follows:

“Acts to regulate commerce” means the Act entitled “An Act to regulate 
commerce,” approved February 14, 1887, and all Acts amendatory thereof 
and supplementary thereto and the Communications Act of 1934 and all 
Acts amendatory thereof and supplementary thereto.

Ch. 49, § 2, 52 Stat. 111 (1938).

Although the official statutory language has not been amended since, this 
language was revised in the United States Code on the authority of Pub. L. 95-473, 
§3(b), 92 Stat. 1337, 1466 (1978), to read as follows:

“Acts to regulate commerce” means subtitle IV of title 49 and the 
Communications Act of 1934 [47 U.S.C. § 151 et seq.] and all Acts 
amendatory thereof and supplementary thereto.
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Federal Trade Commission Act, § 5
(codified as amended at 15 U.S.C. § 45)

As originally enacted in 1914, Section 5 of the FTC Act provided in relevant 
part:

SEC. 5. That unfair methods of competition in commerce are hereby 
declared unlawful. 

The commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, and common carriers subject to 
the Acts to regulate commerce, from using unfair methods of competition in 
commerce.

* * *

Ch. 311, § 5, 38 Stat. 717, 719 (1914).

The Wheeler-Lea Act of 1938 amended this language to read as follows: 

SEC. 5. (a) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful.

The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject to the 
Acts to regulate commerce, and persons, partnerships, or corporations 
subject to the Packers and Stockyards Act, 1921, except as provided in 
section 406 (b) of said Act, from using unfair methods of competition in 
commerce and unfair or deceptive acts or practices in commerce.

* * *

Ch, 49, § 3, 52 Stat. 111, 111-12 (1938).
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The Civil Aeronautics Act of 1938 further amended this language to read as 
follows:

SEC. 5. (a) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful.

The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject to the 
Acts to regulate commerce, air carriers and foreign air carriers subject to the 
Civil Aeronautics Act of 1938, and persons, partnerships,  or corporations 
subject to the Packers and Stockyards Act, 1921, except as provided in 
section 406 (b) of said Act, from using unfair methods of competition in 
commerce and unfair or deceptive acts or practices in commerce.

* * *

Ch. 601, § 1107(f), 52 Stat. 973, 1028 (1938).

In 1958, Public Law 85-809 amended this language to read as follows:

SEC. 5. (a) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful.

The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject to the 
Acts to regulate commerce, air carriers and foreign air carriers subject to the 
Civil Aeronautics Act of 1938, and persons, partnerships, or corporations 
insofar as they are subject to the Packers and Stockyards Act, 1921, as 
amended, except as provided in section 406 (b) of said Act, from using 
unfair methods of competition in commerce and unfair or deceptive acts or 
practices in commerce.

* * *

Pub. L. 85-909, § 3, 72 Stat. 1749, 1750 (1958).
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As subsequently amended, the relevant paragraphs of Section 5 currently 
provide as follows: 

§45. Unfair methods of competition unlawful; prevention by 
Commission

(a) Declaration of unlawfulness; power to prohibit unfair practices; 
inapplicability to foreign trade

(1) Unfair methods of competition in or affecting commerce, and unfair or 
deceptive acts or practices in or affecting commerce, are hereby declared 
unlawful.

(2) The Commission is hereby empowered and directed to prevent 
persons, partnerships, or corporations, except banks, savings and loan 
institutions described in section 57a(f)(3) of this title, Federal credit unions 
described in section 57a(f)(4) of this title, common carriers subject to the 
Acts to regulate commerce, air carriers and foreign air carriers subject to part 
A of subtitle VII of title 49, and persons, partnerships, or corporations 
insofar as they are subject to the Packers and Stockyards Act, 1921, as 
amended [7 U.S.C. 181 et seq.], except as provided in section 406(b) of said 
Act [7 U.S.C. 227(b)], from using unfair methods of competition in or 
affecting commerce and unfair or deceptive acts or practices in or affecting 
commerce.

* * *
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