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the Plaintiff States concerning Defendants’ compliance or noncompliance with this Final

Judgment.
Contractual Provisions
B. Defendants shall not enter into any agreement pursuant to which

Defendants provide Video Programming to any Person in which Defendants forbid, limit,
or create economic incentives to limit the distribution of such Video Programming
through OVDs, provided that, nothing in this Section V.B shall prohibit Defendants from
entering into agreements consistent with common and reasonable industry practice.
Evidence relevant to determining common and reasonable industry practice may include,
among other things, Defendants’ contracting practices prior to December 3, 2009, and the
contracting practices of Defendants’ Peers. Notwithstanding any other provision in this
Section V.B, in providing Comparable Video Programming to a Qualified OVD under
Section IV.B of this Final Judgment, Defendants may include exclusivity provisions only
to the extent those provisions are no broader than any exclusivity provisions in the
Qualified OVD’s agreement with a Peer.

C. Defendants shall not enter into or enforce any agreement for Defendants’
carriage or retransmission on their MVPD of Video Programming from a local television
station, Network Affiliate, Broadcast Network, or Cable Programmer under which
Defendants forbid, limit, or create incentives to limit the local television station’s,
Network Affiliate’s, Broadcast Network’s, or Cable Programmer’s provision of its Video
Programming to one or more OVDs, provided that, nothing in this Section V.C shall

prohibit Defendants from
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1. entering into and enforcing an agreement under which Defendants
discourage or prohibit a local television station, Network Affiliate, Broadcast Network, or
Cable Programmer from making Video Programming for which Defendants pay available
to consumers for free over the Internet within the first 30 days after Defendants first
distribute the Video Programming to consumers;

2 entering into and enforcing an agreement under which the local
television station, Network Affiliate, Broadcast Network, or Cable Programmer provides
Video Programming exclusively to Defendants, and to no other MVPD or OVD, for a
period of time of not greater than 14 days; or

By entering into and enforcing an agreement which requires that
Defendants are treated in material parity with other similarly situated MVPDs, except to
the extent application of other MVPDs’ terms would be inconsistent with the purpose of
this Final Judgment.

Control or Influence Over Other Persons

D. Except as permitted by Section V.B of this Final Judgment, Defendants
shall not require, encourage, unduly influence, or provide incentives to any local
television station or Network Affiliate to

1. deny Video Programming to (a) any MVPD that provides Video
Programming to consumers in any zip code in which Comcast also provides Video
Programming to consumers or (b) any OVD; or
s provide Video Programming on terms that exceed its Value.
2l Notwithstanding any other provisions of this Final Judgment, including

the definitions of “Defendant,” “Comcast,” “NBCU,” “General Electric,” “Subsidiary,”
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“Partnership,” or “Joint Venture,” unless Comcast, NBCU, or General Electric possesses
or acquires control over The Weather Channel, TV One, FearNet, the Pittsburgh Cable
News Channel, or Hulu, or the right or ability to negotiate for any of those Persons or to
influence negotiations for the provision of any such Person’s Video Programming to
MVPDs or OVDs, such Person is not a Defendant subject to the obligations of this Final
Judgment.

| Defendants shall not exercise any rights under any existing management
or operating agreement with The Weather Channel to participate in negotiations for the
provision of any of The Weather Channel’s Video Programming to any MVPD or OVD,
to advise The Weather Channel concerning any such negotiations, or to approve or obtain
any information (other than aggregated financial reports) about any agreement between
The Weather Channel and any MVPD or OVD. If, in the future, Defendants acquire the
right to negotiate for The Weather Channel or to exercise any control or influence over
The Weather Channel’s negotiation of agreements with MVPDs or OVDs, Defendants
shall provide The Weather Channel Video Programming to OVDs when required to do so
under Sections IV.A or IV.B of this Final Judgment.

Practices Concerning Comcast’s Internet Facilities

G. Comcast shall abide by the following restrictions on the management and

operation of its Internct facilities:

1. Comcast, insofar as it is engaged in the provision of Internet
Access Service, shall not unreasonably discriminate in transmitting lawful network traffic
over a consumer’s Internet Access Service. Reasonable network management shall not

constitute unreasonable discrimination. A network management practice is reasonable if
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it is appropriate and tailored to achieving a legitimate network management purpose,
taking into account the particular network architecture and technology of the Internet
Access Service.

2. If Comcast offers consumers Internet Access Service under a
package that includes caps, tiers, metering, or other usage-based pricing, it shall not
measure, count, or otherwise treat Defendants’ affiliated network traffic differently from
unaffiliated network traffic. Comcast shall not prioritize Defendants’ Video
Programming or other content over other Persons’ Video Programming or other content.

3. Comcast shall not offer a Specialized Service that is substantially
or entirely comprised of Defendants’ affiliated content,

4. [f Comcast offers any Specialized Service that makes content from
one or more third parties available to (or that otherwise enables the exchange of network
traffic between one or more third parties and) its subscribers, Comcast shall allow any
other comparable Person to be included in a similar Specialized Service on a
nondiscriminatory basis.

5. Comcast shall offer Internet Access Service that is sufficiently
provisioned to ensure, in DOCSIS 3.0 or better markets, that an Internet Access Service
subscriber can typically achieve download speeds of at least 12 megabits per second.
The United States or Defendants may petition this Court, based upon a showing that
comparable Internet Access Service providers (e.g., Persons using hybrid fiber-coax
technology to provide service on a mass-market scale) have generally increased or
decreased the speed of their services after the entry of this Final Judgment, to modify

Comcast’s required download speeds. This Section V.G does not restrict Comcast’s
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ability to impose byte caps or consumption-based billing, subject to the other provisions
of this Final Judgment.
6. Nothing in this Section V.G

a. supersedes any obligation or authorization Comcast may
have to address the needs of emergency communications or law enforcement, public
safety, or national security authorities, consistent with or as permitted by applicable law,
or limits Comcast’s ability to do so; or

b. prohibits reasonable efforts by Comcast to address

copyright infringement or other unlawful activity.

VI. PERMITTED CONDUCT

Nothing in this Final Judgment prohibits Defendants from refusing to provide to
any MVPD or OVD any Video Programming (1) for which Defendants do not possess
copyright rights; (2) not subject to Defendants’ management or control or over which
Defendants do not possess the power or authority to negotiate content licenses; or (3) the
provision of which would require Defendants’ to breach any contract not prohibited by
Sections V.B or V.C of this Final Judgment.

VII. ARBITRATION

A. Defendants shall negotiate in good faith and with reasonable diligence to
provide Video Programming sought by an OVD pursuant to Sections IV.A and IV.B of
this Final Judgment and, upon demand by an OVD approved by the Department of
Justice pursuant to Section IV.C of this Final Judgment, shall participate in commercial

arbitration in accordance with the procedures herein.
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the Final Judgment through traditional judicial process, the arbitration process will help ensure
that OVDs can obtain content from the JV at a competitive price, without involving the
Department or the Court in expensive and time-consuming litigation.23 To support the proposed
Final Judgment’s requirement that the JV license its programming to OVDs and assist the
Department’s oversight of this nascent competition, Comcast and NBCU are required, pursuant
to Sections V.M and IV.N, to maintain copies of agreements the JV has with any OVD as well
as the identities of any OVD that has requested-videa_programming from the JV.

2. The PWmmsn through the JV, from

Adversely Affectin

Section IV.D of the proposed Final Judgment requires Defendants to relinquish their
voting and other governance rights in Hulu, and Section IV.E prohibits them from receiving
confidential or competitively sensitive information concerning Hulu. As noted above, Hulu is
one of the most successful OVDs to date. Comcast has an incentive to prevent Hulu from
becoming an even more attractive avenue for viewing video programming because Hulu would
then exert increased competitive pressure on Comcast’s cable business. If the proposed
transaction were to be consummated without conditions, Defendants would hold seats on Hulu’s
Board of Directors and could exercise their voting and other governance rights to compromise
strategic and competitive initiatives Hulu may wish to pursue. Requiring Defendants to

relinquish their voting and governance rights in Hulu, and barring access to competitively

23 Under Section VI of the proposed Final Judgment, Defendants are required to license only
video programming subject to their management or control or over which Defendants possess the
power or authority to negotiate content licenses. NBCU has management rights in The Weather
Channel, including the right to negotiate programming contracts on its behalf. NBCU currently
is not exercising these rights. However, Section V.F provides that if the JV exercises them or
otherwise influences The Weather Channel, this programming will be covered under the
requirements of the proposed Final Judgment. Similarly, Section V.E exempts The Weather
Channel, TV One, FearNet, the Pittsburgh Cable News Channel, and Hulu from the definitions
of “Defendants” and other related terms unless the Defendants gain control over those channels
or the ability to negotiate or influence carriage contracts for those channels.
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sensitive information, will prevent Comcast, through the JV, from interfering with Hulu’s
competitive and strategic plans.

At the same time, NBCU should not be permitted to abandon its commitments to provide
Hulu video programming under agreements currently in place and deny Hulu customers the
value of the JV’s content. Therefore, Section IV.G of the proposed Final Judgment requires the
JV to continue to supply Hulu with content commensurate with the supply of content provided to
Hulu by its other media owners.

3. The Proposed Final Judgment Prohibits Defendants from Discriminating
Against, Retaliating Against, or Punishing Video Programmers and OVDs

The proposed Final Judgment protects the development of OVDs by prohibiting
Defendants from engaging in certain conduct that would deter video programmers and OVDs
from contracting with each other. Section V.A of the proposed Final Judgment prohibits
Defendants from discriminating against, retaliating against, or punishing any content provider for
providing programming to any OVD. Section V.A also prohibits Defendants from
discriminating against, retaliating against, or punishing any OVD for obtaining video
programming, for invoking any provisions of the proposed Final Judgment or any FCC rule or
order, or for furnishing information to the Department concerning Defendants’ compliance with
the proposed Final Judgment.

4. The Proposed Final Judgment Prohibits Defendants from Limiting
Distribution to OVDs through Restrictive Licensing Practices

The proposed Final Judgment further protects the development of OVDs by preventing
Comcast from using its influence either as the nation’s largest MVPD or as the licensor, through
the JV, of important video programming to enter into agreements containing restrictive

contracting terms. Video programming agreements often grant licensees preferred or exclusive
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While the first option ensures that Comcast, through the JV, will not disadvantage OVD
competitors in relation to MVPDs, the second option ensures that the programming licensed by
the JV to OVDs will reflect the licensing trends of its peers as the industry evolves. Because the
OVD industry is still developing, the contracts of the JV’s peers also provide an appropriate
benchmark for determining the terms and conditions under which content should be licensed to
OVDs. The programming peers include the owners of the three major non-NBC broadcast
networks (CBS, FOX, and ABC), the largest cable network groups (including News Corporation,
Time Warner, Inc., Viacom, and The Walt Disney Company), and the six largest production
studios (including News Corporation, Viacom, Sony Corporation of America, Time Warner Inc.,
and The Walt Disney Company).

If an OVD and the JV are unable to reach an agreement for carriage of the JV’s
programming under either of these options, an OVD may apply to the Department for permission
to submit its dispute to commercial arbitration in accordance with Section VII of the proposed
Final Judgment. The FCC Order requires the JV to license content on reasonable terms to OVDs
and includes an arbitration mechanism for resolution of disputes over access to programming.
The FCC is the expert communications industry agency, and the Department worked very
closely with the FCC in designing effective relief in this case. For so long as commercial
arbitration is available for resolution of disputes in a timely manner under the FCC’s rules and
orders, the Department will ordinarily defer to the FCC’s commercial arbitration process to
resolve such disputes. OVDs are nascent competitors, however, and consistent with the
Department’s competition law enforcement mandate, the Department reserves the right, in its
sole discretion, to permit arbitration pursuant to Section VII to advance the competitive

objectives of the proposed Final Judgment. Although the Department may seek enforcement of
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access to the programming content for a particular time period. Such exclusivity provisions can
be competitively neutral, but also can have either pro- or anticompetitive purposes or effects.
Sections V.B and V.C of the proposed Final Judgment set forth broad prohibitions on restrictive
contracting practices, including exclusives, but then delineate a narrowly tailored set of
exceptions to those bans. These provisions ensure that Comcast, through the JV, cannot use
restrictive contract terms to harm the development of OVDs and, at the same time, preserve the
JV’s incentives to produce and exploit quality programming.

The video programming distribution industry frequently uses exclusive contract terms
that can be procompetitive. For instance, as discussed above, content producers often sequence
the release of their content to various distribution platforms, a practice known as “windowing.”
These windows of exclusivity enable a content producer to maximize the revenues it earns on its
content by separating customers based on their willingness to pay and effectively increasing the
price charged to the customers that place a higher value on receiving content earlier. Exclusivity
also encourages the various distributors, such as cable companies, to promote the content during
a distribution window by assuring the distributor that the content will not be available through
other distribution channels at a lower price. This ability to price discriminate across types of
customers and increase promotion of the content increases the profitability of producing quality
programming and encourages the production of more high-quality programming than otherwise
would be the case. Exclusivity also may help a new competitor gain entry to a market by
encouraging users to try a service they would not otherwise consider. For example, an OVD
may desire a limited exclusivity window in order to market its exclusive access to certain
programming provided by its service. This unique content makes the service more attractive to

consumers and gives them a reason to replace their existing service or try something new.
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However, exclusivity restrictions also can serve anticompetitive ends. As a cable
company, Comcast has the incentive to seek exclusivity provisions that would prevent content
producers from licensing their content to alternative distributors, such as OVDs, for a longer
period than the content producer ordinarily would find economically reasonable, in order to
hinder OVD development. If Comcast could use exclusivity provisions to prevent the JV’s peers
from licensing content to OVDs that otherwise would obtain the rights to offer the programming,
other provisions of the proposed Final Judgment designed to presetve and foster OVD
competition could be effectively nullified.

The proposed Final Judgment strikes a balance by allowing reasonable and customary
exclusivity provisions that enhance competition while prohibiting those provisions that, without
any offsetting procompetitive benefits, hinder the development of effective competition from
OVDs. Section V.B of the proposed Final Judgment prohibits the JV from entering into any
agreement containing terms that forbid, limit, or create economic incentives for the licensee to
limit distribution of the JV’s video programming through OVDs, unless such terms are common
and reasonable in the industry. Evidence of what is common and reasonable industry practice
includes, among other things, Defendants’ contracting practices prior to the date that the JV was
announced, as well as practices of the JV’s video programming peers. This provision allows the
JV to employ those pricing and contractual strategies used by its peers to maximize the value of
the content it produces, while limiting Comcast’s incentives, through the JV, to craft unusually
restrictive contractual terms in the JV’s contracts with third parties, the purpose of which is to
limit the access of OVDs to content produced by the JV. Section V.C of the proposed Final
Judgment prohibits Comcast from entering into or enforcing agreements for carriage of video

programming on its cable systems that forbid, limit, or create incentives that limit the provision
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of video programming to OVDs. Section V.C establishes three narrow exceptions to this broad
prohibition. First, Comcast may obtain a 30-day exclusive from free online display if Comcast
pays for the video programming. Second, Comcast may enter into an agreement in which the
programmer provides content exclusively to Comcast, and to no other MVPD or OVD, for 14
days or less. Third, Comcast may condition carriage of programming on its cable system on
terms which require it to be treated in material parity with other similarly situated MVPDs,
except to the extent such terms would be inconsistent with the purpose of the proposed Final
Judgment. These provisions are designed to ensure that Comcast, either alone or in conjunction
with the JV, cannot use existing or new contracts to dictate the terms of the video programming
agreements that the JV’s peers are able to offer OVDs, thereby hindering the development of
OVDs.

5. The Proposed Final Judgment Prohibits Unreasonable Discrimination in
Internet Broadband Access

Section V.G of the proposed Final Judgment requires Comcast to abide by certain
restrictions on the operation and management of its Internet facilities. Without these restrictions
Comcast would have the ability and the incentive to undermine the effectiveness of the proposed
Final Judgment. Comcast is the dominant high-speed ISP in much of its footprint and therefore
could disadvantage OVDs in ways that would prevent them from becoming better competitive
alternatives to Comcast’s video programming distribution services. OVDs are dependent upon
ISPs’ access nctworks to deliver video content to their subscribers. Without the protections
secured in the proposed Final Judgment, Comcast would have the ability, for instance, to give
priority to non-OVD traffic on its network, thus adversely affecting the quality of OVD services

that compete with Comcast’s own MVPD or OVD services. Comcast also would be able to

37



