
  

United States District Court 
District of Nebraska 

 
Cody Foster & Co., Inc., 
a Nebraska corporation 
 
   Plaintiff, 
 

Case No. 8:14-cv-80  
 
 

 v. 
 
Urban Outfitters, Inc. 
a Pennsylvania Corporation, 
d/b/a 
Terrain at Home and  
Free People, 
 

Plaintiff’s 3rd Amended Complaint  
and Jury Demand 

 
April 18, 2014 

Anthropologie, Inc. 
a Pennsylvania Corporation, 
d/b/a 
Anthropologie Direct, LLC, 
 
URBN UK Limited, 
a United Kingdom Corporation 
d/b/a 
Anthropologie U.K. 
 
   Defendants. 
 

Plaintiffs allege: 

Case Overview 

1. Cody Foster & Co, Inc. (“Cody Foster”) executed multiple Contracts with 

Urban Outfitters, Inc. (“Urban Outfitters”) through its subsidiaries Anthropologie, Inc. 

(“Anthropologie”), Anthropologie Direct, LLC (“Anthropologie Direct”), Terrain at 

Home (“Terrain”), Free People, URBN UK Ltd. (“URBN UK”) and Anthropologie U.K. 

for the sale of ornaments. These ornaments were uniquely crafted to suit the Defendants’ 

customer demographic. Defendants purchased the ornaments with the intention or 

marketing them to the general public. Defendants now refuse to pay amounts owed under 

contract, seek to return the items to Cody Foster at Cody Foster’s expense and cancel all 
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pending orders. Defendants’ actions constitute a breach of contract and entitle Cody 

Foster to damages and specific performance of all contracts. 

Jurisdiction, Venue, Parties 

2. The Court has jurisdiction of this matter under 28 U.S.C. §§1332 and 1441. 

The Plaintiff is a Nebraska corporation with its primary place of business in Valentine, 

NE. Defendants are incorporated in a variety of locations with business locations inside 

and outside of Nebraska. Plaintiff’s causes of action against Defendants also exceeds 

$75,000.00. The Court also has original jurisdiction under 28 U.S.C. § 1338  as one of 

Plaintiff’s causes of action against Defendants is for copyright infringement.  

3. Venue is proper in this Court pursuant to 28 U.S.C. §1391, as a substantial 

part of the events giving rise to the claims presented occurred in this district. 

4. The Plaintiff is Cody Foster & Co., Inc., a Nebraska Corporation. Its 

principal place of business in Nebraska. Cody Foster’s business is the sale of ornaments 

to retailers across the country. 

5. Defendant Urban Outfitters, Inc. is a Pennsylvania Corporation with its 

principal place of business in Pennsylvania. Urban Outfitters may be served here and has 

a presence at 745 North 14th Street, Omaha, NE 68102. Urban Outfitters is the parent 

company of all other Defendants in this complaint. 

6. Defendant Terrain at Home is believed to be a trade name of Urban 

Outfitters with no corporate separateness maintained. Terrain markets its products to all 

50 states through its website www.terrain.com.  

7. Free People is believed to be a trade name of Urban Outfitters with no 

corporate separateness maintained.  Free People markets its products to all 50 states 

through its website www.freepeople.com.   

8. Anthropologie, Inc. is a Pennsylvania corporation with a principal place of 

business in Pennsylvania. It is believed to be a subsidiary of Urban Outfitters. 

Anthropologie may be served here and has a presence at 120 Regency Parkway, Omaha, 

NE 68114.  
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9. Defendant Anthropologie Direct, LLC (“Anthropologie Direct”) is believed 

to be the same entity as Anthropologie Inc. and no corporate separateness is maintained. 

10. Anthropologie U.K. is believed to be a trade name of URBN UK, Ltd. and 

no corporate separateness is maintained. It is believed URBN UK is a subsidiary of 

Urban Outfitters. 

11. Based on belief and information, the corporate structure of Urban 

Outfitters, Inc. is this: 

 

General Allegations 

12. All allegations above are renewed here. 

13. Beginning in 2013, Cody Foster entered into contracts with Anthropologie, 

Anthropologie UK, Anthropologie Direct, Terrain and Free People for the sale of 

ornaments. Defendants in turn would market the items through its retail storefronts and 

online. 

14. From January to October 2013, Anthropologie, Anthropologie UK, 

Anthropologie Direct and Free People placed 124 separate orders for ornaments from 

Cody Foster. Each purchase order contains has a separate P.O. identification number, 

invoice date, invoice amount, outstanding balance and payment history. Each separate 
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P.O. was a distinct and specific contract and agreement to abide by the terms of that 

contract. A list of 124 P.O.’s is attached and incorporated hereto as Exhibit A. 

15. Each purchase order contained the following terms: 

15.1. The date the order for ornaments was made by the Defendants. 

15.2. The deadline for shipment of ornament orders to Defendants. 

Shipment was to occur by Cody Foster. Cody Foster fulfilled this obligation 

consistently. 

15.3. The deadline for payment by the Defendant listed on the purchase 

order. The Defendants have failed to comply with this requirement. 

16. Each accompanying invoice drafted by Cody Foster contained the 

following terms. 

16.1. The date which Cody Foster shipped the items. 

16.2. The quantity of product ordered by Defendants.  Defendants did 

not dispute this term. 

16.3. A description of each ornament ordered with corresponding 

product identification number.  Defendants did not dispute this term. 

16.4. The price per item ordered. Defendants did not dispute this term. 

16.5. The total price for each item ordered.  Defendants did not dispute 

this term. 

16.6. The total price for all items ordered.  Defendants did not dispute 

this term, but has failed to pay the full amount of all invoices. 

16.7. The deadline for payment listed on the invoice. This matched the 

terms of each purchase order provided by the Defendants.  The Defendants failed 

to comply with this requirement. 

16.8. A requirement that all discrepancies in the invoices be reported 

within 10 days. Defendants at no time disputed the invoices. 

16.9. A requirement to seek prior approval from Cody Foster before 

Defendants attempted to return product. Defendants have never disputed this term. 

8:14-cv-00080-JMG-CRZ   Doc # 11   Filed: 04/18/14   Page 4 of 34 - Page ID # 118



 

5 
C02963 

17. On or around October 24, 2012, Anthropologie communicated to Cody 

Foster that they were terminating each and every contract executed by them and other 

companies of Urban Outfitters, and were going to return all Cody Foster merchandise at 

Cody Foster’s expense and cancel any pending orders.  

18. This repudiation includes 111,178 units outstanding accounts receivable 

inventory still in Anthropologie’s possession.  

19. Defendants have also refused to accept shipments of ornaments that still 

remain in Cody Foster’s warehouses. Cody Foster is bearing the expense of preserving 

these ornaments and the burden of reduced warehouse space for other product. 

20. As of October 2013, the combined value of all purchase orders executed 

among Anthropologie, Anthropologie Direct, Free People and Anthropologie U.K. was 

$706,492.70.  

21. Defendants’ widely publicized cancelation of further business dealings with 

Cody Foster harmed business relationships of Cody Foster. This act has led other 

businesses to cancel existing contracts and cease future business. 

22. From January to November 2013, Urban Outfitters, doing business as 

Terrain at Home, executed 8 separate purchase order contracts for ornaments from Cody 

Foster. Each separate purchase order was a distinct and specific contract and agreement 

to abide by the terms of that contract. A list of all eight (8) purchase order is attached and 

incorporated hereto as Exhibit B and are valued at $16,790.49. Terrain has sold the 

ornaments shipped to them, but refuses to make payment on their outstanding balance 

due and owing to Cody Foster. It is unknown how many units of inventory Terrain still 

possesses. 

23. The contract damages of all Defendants are known and liquidated. Interest 

is accruing. As of February, 2014, the balance owed from each entity is as follows: 

23.1. Anthropologie: $454,392.95 

23.2. Anthropologie Direct: $86,266.30 

23.3. Anthropologie U.K.: $23,410.20 

23.4. Urban Outfitters a/k/a/ Free People: $1,249.25. 
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23.5. Urban Outfitters a/k/a Terrain at Home: $10,706.38 

23.6.  Outstanding balance of all Defendants: $576,025.08. 

24. Defendants are without a good faith basis for refusing to honor all the 

contracts. 

25. Cody Foster has ornaments that it exclusively designed and has registered 

with the United States Copyright Office. Cody Foster owns the exclusive worldwide 

rights to their extensive collection of ornaments and has expended considerable effort and 

expense in promoting their ornaments. As a result, the purchasing public has come to 

know, rely upon and recognize the Cody Foster brand and product as an international 

brand of high quality ornaments. 

26. Cody Foster has dedicated significant resources to create, distribute and 

protect their ornaments. In additions, Cody Foster dedicates resources to be in 

compliance with applicable laws in order to protect the integrity of their ornaments. 

27. The viability and profitability of Cody Foster, and their Nebraska-based 

business, depends upon monies and revenue earned from their intellectual property, 

including copyrights in Cody Foster’s ornaments. 

28. Cody Foster has discovered the Defendants have added ornaments to their 

respective websites which are identical to ornaments in Cody Foster’s inventory.  To 

date, Cody Foster has discovered at least six (6) of their ornaments are present for sale on 

Defendants’ websites.  

29. The ornaments designed by Cody Foster and copied by Defendants are 

found at Exhibit E attached here and incorporated in this Complaint.  

30. Defendants were aware that Cody Foster owned the rights to these works. 

Defendants did not seek permission from Cody Foster to use their copyright protected 

ornaments for any purpose. Cody Foster did not give permission to Defendants to copy 

these designs or offer them for sale. Defendants have continued to sell and profit from the 

sale of these items through their respective websites.  
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31. Each reproduction by Defendants of Cody Foster’s ornaments constitutes a 

separate and distinct instance of infringement. In this case, Cody Foster’s ornaments have 

been reproduced for sale by Defendants without permission.  

32. Under no circumstances has Cody Foster authorized the use of copyrighted 

ornaments for sale by its retail customers or third parties, nor does Cody Foster 

contemplate any circumstance under which they would do so. 

33. The commercial value of Cody Foster’s copyrights have been diminished 

by the Defendants’ actions. 

34. Defendants knowingly, willfully and maliciously copied designs of Cody 

Foster with the intent and purpose to profit from their actions and harm Cody Foster in 

the process. 

First Claim: Breach of Contract 

35. All allegations above are incorporated here.  

36. From January to October 2013 Defendants entered into separate contracts, 

known as P.O.s, for the sale or ornaments. 

37. As consideration for the purchase of ornaments, Defendants agreed to pay 

to Cody Foster a combined sum of approximately $723,283.19. Per the “Terms and 

Conditions of Sale” attached to this Complaint as Exhibit C, balances outstanding after 

30 days from the date of invoicing incur an interest rate of 18% per year. 

38. The parties were in agreement that the terms of each P.O. controlled the 

terms of the purchase.  Each P.O. constituted a unique and separate contract. 

39.  The terms and conditions of sale regulated the manner and timing for 

payments of each P.O.   

40. The Terms of Purchase Agreement and vendor guidelines controlled the 

delivery of each P.O. and is attached to this Complaint as Exhibit D.  

41. Defendants have breached contracts it entered into with Cody Foster. Since 

of October 24, 2013 Defendants Anthropologie, Anthropologie Direct LLC, Free People, 

Terrain at Home and Anthropologie UK have sought to return ornament inventory in its 
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possession, cancel any pending orders and refuse to remit any additional payments to 

Cody Foster.  

42. All Defendants have a combined outstanding balance to Cody Foster of 

$576,025.08.  

43. Defendants have also refused to accept all shipments of ornaments 

referenced in the P.O.s above.  

44. Defendants’ breach of contract has caused the following harm: 

44.1. Cody Foster incurred costs of care and custody of ornaments after 

Defendants’ breach and refusal to accept further shipments of ornaments ordered;  

44.2. Cody Foster lost contracts and future business expectancies with 

other clients; and  

44.3. Damage to Cody Foster’s reputation.  

45. Cody Foster requests the Court enter judgment for: 

45.1.  The unpaid balance of $576,025.08 plus 18% interest per annum on 

the P.O.’s plus pre and post judgment interest as allowable by law; 

45.2. Damages for Cody Foster’s costs related to care and custody of 

unshipped ornaments after Defendant’s breach; 

45.3.  Damages due to loss of contracts and business expectancy with 

other clients of Cody Foster; and   

45.4. Damages for harm to Cody Foster’s reputation caused by 

Defendants’ public rejection of their contracts with Cody Foster.  

46. In the alternative, Cody Foster requests the Court order Defendants to 

specifically perform the terms of each P.O and vendor guidelines and also order 

Defendants: 

46.1. To pay invoices and accept shipment of ornaments;  

46.2. To pay damages due to loss of contracts and business expectancy 

with other clients of Cody Foster; and 

46.3. To pay damages for harm to Cody Foster’s reputation caused by 

Defendants’ repudiation of their contracts with Cody Foster.  
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47. In the alternative, if the Court finds in favor of Defendants, Cody Foster 

request an award of direct damages because Cody Foster is entitled to a 20% restocking 

fee per the terms of its agreements with Defendants.  The restocking is estimated to be at 

least $144,656.64. 

Second Claim: Copyright Infringement 

48. All allegations above are incorporated here. 

49. Cody Foster is, and at all relevant times have been, the copyright owners of 

licensees of exclusive rights under United States copyright with respect to certain 

ornaments, including but not limited to the ornaments identified in Exhibit E incorporated 

here and attached hereto, each of which was designed by Cody Foster and remains their 

intellectual property.  

50. Among the rights granted to Cody Foster under the Copyright Act are the 

exclusive rights to reproduce ornaments they created and distribute them. These are 

rights, which Defendants willfully, maliciously and intentionally infringed upon. 

51. Cody Foster alleges that Defendants, through dealings with Cody Foster 

became aware of certain Cody Foster ornaments and product offerings which include the 

ornaments infringed.  Without the permission or consent of Cody Foster, Defendants 

have used, and continue to use and sell Cody Foster ornaments that were presented to 

Anthropologie for purchase but not purchased. In doing so, Defendants have violated 

Cody Foster’s exclusive rights or reproduction and distribution. Defendants’ actions 

constitute infringement of Cody Foster’s exclusive rights under the Copyright Act. 

52. Defendants’ actions were not a mistake and were without permission of 

Cody Foster who therefore, alleges the foregoing acts of infringement have been willful 

and malicious, in disregard of, and with indifference to the rights of Cody Foster. 

53. As a result of Defendants’ willful infringement of Cody Foster’s copyrights 

and exclusive rights under the Copyright Act Cody Foster is entitled to actual damages 

for copyright infringement under 17 U.S.C. § 504(c), an enhancement to those damages 

for willful and malicious infringement, costs, attorney fees and prejudgment interest 
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under 17 U.S.C. § 505. The measure of actual damages continues to accrue and is 

unknown at this time. 

54. The conduct of Defendants are causing and, unless enjoined and restrained 

by this Court, will continue to cause Cody Foster great and irreparable injury that cannot 

be compensated or measured in money. Cody Foster has no adequate remedy at law. 

Under Fed. R. Civ. P. § 65(b), Cody Foster is entitled to a temporary restraining order 

requiring Defendants to halt all production and sales of ornaments referenced and 

incorporated here in Exhibit E of this complaint.  

55. Under 17 U.S.C. § 503, Cody Foster is entitled to court action impounding 

all ornaments, molds and masters the Defendants use to produce and sell the ornaments 

referenced and incorporated here in Exhibit E of this complaint.  

56. Under 17 U.S.C. § 502, Cody Foster is entitled to temporary and permanent 

injunctive relief prohibiting Defendants from further infringing Cody Foster’s intellectual 

property rights, and an order requiring Defendants to destroy all copies of ornaments 

made in violation of Cody Foster’s exclusive rights. 

57. Cody Foster sent a cease and desist demand to Defendants to stop 

production and sale of the infringing ornaments. That demand is attached at Exhibit F.  

58. Defendants responded to Cody Foster’s cease and desist by requesting 

further information but they failed to agree to comply as directed.  

59. Cody Foster has satisfied all steps necessary to establish evidence of 

Defendants’ willful and malicious actions. 

Damages 

60. The aggregate amount of damages from all Defendants for the breach of 

each contract is $576,025.08.  This amount is definite and certain, due and owing, and 

continues to accrue interest at 18% per year beginning 30 days from the date listed on 

each invoice. 

61. Costs for Cody Foster’s care and custody of unshipped ornaments 

following Defendants’ breach and refusal to accept further shipments of ornaments 

ordered;  
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62. Cody Foster’s lost contracts and future business expectancies with other 

clients; 

63. Damage to Cody Foster’s reputation. 

64. In the alternative, if the Court finds in favor of Defendants, Cody Foster 

requests an award of direct damages because Cody Foster is entitled to a 20% restocking 

fee per the terms of its agreements with Defendants. The restocking is estimated to be at 

least $144,656.64. 

65. Actual damages under 17 U.S.C. § 504(b) from copyright infringement 

committed by Defendants are unknown at this time. The amount of actual damages is 

unknown at this time. 

66. Statutory damages under 17 U.S.C. § 504(c).  

67. An escalation of damages under 17 U.S.C. § 504 for Defendants’ willful 

and malicious infringement.  

68. Costs and Attorneys’ Fees under 17 U.S.C. § 505. 

69. Prejudgment interest under 17 U.S.C. § 505. 

70. Damages from the first and second claims are accruing and Cody Foster 

respectfully reserves the right to amend their damages claim at the final Pretrial 

Conference, or at trial. 

Requests for Relief 

71. On the foregoing basis, Plaintiffs respectfully request that the Court: 

72. Enter judgment for Cody Foster against the Defendants for each contract; 

73. Enter judgment for: 

73.1.  The unpaid balance of $576,025.08 plus 18% interest per annum on 

the P.O.’s plus pre and post judgment interest as allowable by law; 

73.2. Damages for Cody Foster’s costs related to care and custody of 

unshipped ornaments after Defendant’s breach; 

73.3.  Damages due to loss of contracts and business expectancy with 

other clients of Cody Foster; and   
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73.4. Damages for harm to Cody Foster’s reputation caused by 

Defendants’ public rejection of their contracts with Cody Foster.  

74. In the alternative, Cody Foster requests the Court order Defendants to 

specifically perform the terms of each P.O and vendor guidelines and also order 

Defendants: 

74.1. To pay invoices and accept shipment of ornaments;  

74.2. To pay damages due to loss of contracts and business expectancy 

with other clients of Cody Foster; and 

74.3. To pay damages for harm to Cody Foster’s reputation caused by 

Defendants’ repudiation of their contracts with Cody Foster.  

75. In the alternative, if the Court finds in favor of Defendants, Cody Foster 

request an award of direct damages because Cody Foster is entitled to a 20% restocking 

fee per the terms of its agreements with Defendants.  The restocking is estimated to be at 

least $144,656.64. 

76. On Plaintiff’s copyright infringement claims: 

76.1. Enter judgment for actual damages in favor of Cody Foster against 

Defendants in an amount to be determined. 

76.2. Enter judgment for statutory damages in favor of Cody Foster 

against Defendants. 

76.3. Enter judgment for an enhancement of damages due to willful and 

malicious infringement in favor of Cody Foster against Defendants.  

76.4. Grant a temporary restraining order in favor of Cody Foster against 

all Defendants as to the ornaments identified in Exhibit E and prevent Defendants 

continued production and sale to the general public. 

76.5. Grant an order of impoundment in favor of Cody Foster against all 

Defendants as to the ornaments identified in Exhibit E as well as the ornament 

molds and masters used to produce the ornaments. 
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76.6. Grant a preliminary and permanent injunction in favor of Cody 

Foster against all Defendants as to the ornaments identified in Exhibit E and 

prevent their continued production and sale to the general public. 

77. Enter judgment for lawyer’s fees to the extent permitted by law; 

78. Enter judgment for prejudgment interest in favor of Cody Foster against 

Defendants in an amount to be determined. 

79. Enter judgment for taxable court costs to the extent permitted by law. 

80. Any and all other forms of relief deemed just and equitable. 

Jury Demand 

81. Plaintiff respectfully demands trial by jury. 

April 18, 2014. 

Cody Foster & Co., Inc. Plaintiff,            
   
By:  _s/Christian T. Williams    _________ 

  Brian E. Jorde, #23613 
  Christian T. Williams #25002 
  DOMINALAW Group pc llo 
  2425 South 144th Street 
  Omaha, NE  68144-3267 
  (402) 493-4100 

Plaintiff’s Lawyers 
 

Certificate of Service 
 
 On April 18, 2014, a copy of Plaintiff’s 3rd Amended Complaint was electronically 
filed with the Clerk of Court using the CM/ECF system which sent notification of such 
filing to the following lawyers registered with the CM/ECF system: 
 
Suzanne M. Shehan 
Kutak Rock LLP 
The Omaha Building 
1650 Farnam Street 
Omaha, NE 68102-2186 
(402) 346-6000 

Alison M. Gutierrez 
Kutak Rock LLP 
The Omaha Building 
1650 Farnam Street 
Omaha, NE 68102-2186 
(402) 346-6000 

 
_ s/Christian T. Williams_____________ 
Christian T. Williams 
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4. The obvious, striking similarity of the ornament designs makes it clear Urban 
Outfitters and its subsidiaries have knowingly and intentionally copied Cody 
Foster’s copyrighted ornaments. The wholesale copying of Cody Foster’s 
proprietary ornament designs constitutes unfair competition and shows willful 
copyright infringement. 

5. Based on the above facts, it is entirely evident that Urban Outfitters and its 
subsidiaries intentionally infringed on the copyrighted works of Cody Foster. At 
no time did Urban Outfitters or its subsidiaries seek permission to make such use 
of the works, despite the fact that Cody Foster could have been easily contacted to 
attempt to negotiate a license. Rather, Urban Outfitters and subsidiaries willfully 
misappropriated the ornaments in a brazen attempt to sidestep paying Cody Foster. 

6. The unauthorized reproduction, manufacture, distribution, and sale of the 
infringing ornaments is in clear violation of the United States Copyright Act and 
various other state unfair competition laws. Infringement under the Copyright Act 
provides up to $150,000 in damages per work, plus an award of attorneys’ fees 
and costs. As the owner of the copyright in these ornaments, Cody Foster may 
seek statutory damages, actual damages, and Urban Outfitters and its subsidiaries’ 
profits, as well as injunctive relief. 

7. For these reasons, we hereby demand that Urban Outfitters and its subsidiaries: 

7.1  Immediately cease and desist from the actual or intended sale, distribution, 
marketing, reproduction, or other exploitations of Cody Foster’s ornaments 
or any other work owned and/or controlled by Cody Foster; 

7.2 Identify any and all works that infringe on any copyrighted works owned 
and/or controlled by Cody Foster; 

7.3  Provide Cody Foster with any and all works that infringe on Cody Foster’s 
ornaments or any other copyrighted work owned and/or controlled by Cody 
Foster; 

7.4 Provide the names and addresses of anyone who has supplied Urban 
Outfitters and its subsidiaries with copies of Cody Foster’s ornaments, or 
who is otherwise involved in the unauthorized distribution, reproduction, or 
other exploitation of Cody Foster’s ornaments; 

7.5  Provide an accounting of all units sold or distributed that are the same as or 
substantially similar to Cody Foster’s ornaments or any product that 
consists of or contains any copyrighted work owned and/or controlled by 
Cody Foster, and provide the names and addresses of anyone to whom 
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Urban Outfitters and its subsidiaries have supplied copies of Cody Foster’s 
ornaments or any other Cody Foster copyrighted work; 

7.6 Make a payment to Cody Foster in an amount to be determined. 

8.  Cody Foster cannot and will not tolerate the continuation of this infringement. 
Please be advised that this firm has been authorized to vigorously pursue Cody 
Foster’s rights within 7 days. 

9. We demand that you contact us immediately regarding this matter. 

10. Nothing in this letter shall be an admission or waiver of any rights or remedies of 
Cody Foster and/or its affiliates, all of which are expressly reserved.  

Preservation Instruction 

11. I also write to ensure that all evidence bearing on this dispute is preserved. You 
must take all steps necessary to preserve any and all documents and items, of any 
kind or nature whatsoever, including electronic data, relating to this dispute. This 
includes all physical evidence, hard-copy documents and electronically stored 
information. Electronically stored information includes but is not limited to: email 
and other electronic correspondence, work processing documents, spreadsheets, 
data bases, calendars, telephone logs, internet usage files, network access 
information, and voicemail, hard drives, servers, cell phones, and PDAs. 

12. All documents regarding this dispute, including electronic data, are deemed 
relevant to this dispute and should not be destroyed. Destruction of evidence may 
subject you to sanctions and/or adverse instructions in any action that that may 
arise out of this matter. 

Respectfully, 

  

Christian T. Williams 
cwilliams@dominalaw.com 

CWIL/cwil 

cc: Cody Foster & Co., Inc. 
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